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PROCEEDI NGS
[1:05 p.m]

MR WEBB: Good afternoon. | would like to wel conme
everybody to our NRC headquarters. M/ name is Mchael Wbb and |'mthe
proj ect manager at NRC for Mi ne Yankee.

This session this afternoon has been noticed as a neeting
between the NRC staff and menbers of the Mine Yankee At omic Power
Conpany staff. As stated in the June 30th, 1998 neeting notice, the
purpose of the meeting is to provi de Maine Yankee the opportunity to
di scuss its appeal of an NRC backfit determ nation regardi ng a Maine
Yankee Emergency Preparedness exenption request.

Before we start the neeting | would |ike everybody in the
roomto introduce thensel ves, beginning with the NRC backfit review
panel chai r man.

CHAI RVAN ZWOLINSKI: 1" m John Zwol i nski, the acting director
for the Division of Reactor Project East.

MR QOONGEL: |'mFrank Congel, I'mthe director of the
i nci dent response di vi sion.

MR LAINAS: |'mQus Lainas, |'macting director division of
engi neeri ng.

MR VEISS: Sy Wiss, |'"'mproject director for non-power

reactors and decomm ssi oni ng.

MR BEEDLE: Ral ph Beedle, NE.
DAVID: Don Davis, Connecticut Yankee, Yankee Atomi c.
MR GRAY: Joe Gray with General Counsel's Ofice, NRC
MR WHEELER  Duke Weel er, NRC
MR BEALL: JimBeall, Conmissioner -- Ofice.
MR CROCKETT: Steve Orockett, Comm ssioner -- Ofice.
MR BARSS: Dan Barss, Energency Preparedness Specialist in
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NRR
MR NELSON: Al an Nel son, NEl.
MR HARRI SON:  Tom Harrison, MGaw HII.
MR PIETRANGELQ Tony Pietrangel o, NEl.
MR CHAPPLE: Al an Chapple, NE.
M5. G NSBERG Ellen G nsberg, Nel.
M5. HENDRI CH  Lynn Hendrich, NEl.
MR ZINKE |'mGeorge Zinke, |I'mthe director of Regul atory

Affairs at Miine Yankee.

MR MEISNER And M ke Meisner, Miine Yankee.

MR WEBB: To afford nenbers of the public who nay not have
been able to nmake it here today an opportunity to reviewthe
proceedi ngs, this meeting is being transcribed and the transcription
will be nmade publicly available. It will automatically be provided to
Mai ne Yankee and its associated service list, but if you would like to
receive a copy of the transcript, please provide your name and address
on one of the sign-up sheets that | hope we're circul ati ng about the
room

The meeting is open for pubic observation and at its
concl usi on nenbers of the public will be provided the opportunity to
nmake statements on this topic that will be included as part of the
transcript.

At this point are there any questions of an adninistrative
nature that | can answer?

[ No response.]

MR WEBB: Wth that, | would like to now pass the floor to
the NEC -- sorry, to the NRC Backfit Revi ew Panel and John Zwol i nski .

CHAI RVAN ZWOLINSKI : On June 9, Frank Congel, Qus Lai nas,

and nyself were appointed to serve as a backfit review panel. The




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

licensee in their letter of May 6th, 1998 in which the subject was
appeal of NRC determ nation concerning Maine Yankee Atonic Power Conpany
cl ai mof backfit regardi ng beyond desi gn basis accidents in spent fuel
pool requested that this natter be addressed outside the O'fice of

Nucl ear Reactor Regul ation.

However, in a letter dated June 25, 1998, the EDO i nformed
Mai ne Yankee that this issue had been forwarded to the Ofice of Nucl ear
Reactor Regulation. The resulting action was to appoint this panel with
the specific charter of recommending to the office director whether or
not the criteria being used by the staff in evaluating a Maine Yankee
request for relief fromoff-site emergency preparedness requirenments of
10 CFR 50.54(qg) constitute a backfit.

The panel follow ng the guidance of Ofice Letter 901 has
undertaken the revi ew of correspondence between the staff and |icensee
and has net with the staff to gain a much better understanding of the
staff's efforts today.

The next step is to hear fromyou, Mine Yankee, regarding
this appeal. Following this meeting the panel will provide the results
of our deliberations to the office director.

As a panel we believe it is very inportant for you to be --
for you to focus on specific positions you hold providing context and
basis as appropriate. Be assured that the panel will not be hesitant to
ask questions.

| trust you all are aware that the three of us have not been
involved in activities associated with Miine Yankee for a considerabl e
period of time, and certainly have not been involved in the reviewif
your exenption request. Wth this brief overview, | will turn the
neeting over to you, M. Meisner.

MR ME SNER  Thank you, appreciate it.
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[Slide shown.]

MR MEISNER W are going to cover several things today.
I's this mcrophone on? Can you hear okay?

| think while we're all probably famliar with the zirc fire
i ssues thenselves, | think the staff's denial introduced sone nuch nore
fundamental and generic issues and | think we need to tal k about that.
And as you indicated, John, there's a context to all of this and I'd
like to spend a little tine naking some backfit rul e observations
i ndependent of just the zirc fire analysis issue itself. And then, of
course, we need to deal with the zirc fire issue and specifically
address the NRC s backfit denial letter and their basis and provide our
rebuttal to that.

And then when the Mine Yankee portion is done, NEl woul d
like to provide some discussion with an industry viewpoint of how they
feel the backfit rule should or should not be applied in this case. And
Don Davis with Connecticut Yankee woul d have sone remarks as wel | .

In case you don't know, Connecticut Yankee is in a very
simlar situation to Maine Yankee as far as the length of tine the plant
has been shut down and the applicability of a zirc fire analysis to that
facility.

[Slide shown.]

MR MEISNER So | think there are sone fundamental issues
that we need to tal k about and the first one that's on the list here is
really one that | would like to dispose of and not really address nuch
fromhere on out.

As you all know, our original submttal raised the concern
that some nenbers of the NRC felt that the backfit rule did not apply to
decommi ssioning plants. W strongly oppose that position and we are

assum ng that since we're now goi ng through the backfit process and the
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backfit appeal process that that's not a concern for the instant issue
with Maine Yankee and the zirc fire. And that the panel deliberations
wi Il be conducted and whi chever way the panel decides on this issue is
how NRR will go as opposed to bringing newly, at a |late date, the idea
that the backfit rule doesn't apply to decomm ssioning plants.

CHAI RVAN ZWOLINSKI:  If | can interject, | think the fact
that the panel exists a priori for this issue in and of itself | think
the agency is choosing to say it does apply. | think there's a broader
or bigger issue that we're not going to address in our deliberations.

MR MEISNER Ckay. Good. And | agree with that.

CHAl RVAN ZWOLI NSKI : Ckay. You nay have just said that,
wanted to sharpen it just alittle bit.

MR MEI SNER  And, as usual, you said it better than | did

John and | have sone history of sonme turbul ent tinmes,
guess.

Wil e Maine Yankee felt that the zirc fire analysis
requiring that for enmergency plan relief was itself a backfit with the
staff's denial of our backfit request we suddenly have an entirely new
issue. And we're going to talk about that to sone extent here. No
longer is the issue zirc fire. | think it's fair to say that the staff
has never objected that inposing this on Maine Yankee was a new staff
position which is a critical element of the backfit rule, nor did the
staff's denial letter really address anything technically at all to do
with zirc fire or energency planning. And while |'mhappy to see the
emer gency pl anning reviewer here, and while we will be going through
some background di scussions on our position on zirc fire, the real issue
today comes down to the staff's position on denial and their position is
-- and |'mparaphrasing it here is that licensee initiated actions don't

have the protection of the backfit rule. That's a very broad and
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generic finding on the part of the staff and it goes well beyond
applicability to decomm ssioning plants or the zirc fire anal ysis and
attenpts to affect a great deal of the activity that the nucl ear
industry is involved in today. And I'd like to address that to sone
degr ee.

And whet her that licensee-initiated action is voluntary or
i nvoluntary, the staff went on further to say that voluntary actions on
the part of licensees also did not enjoy the protection of the backfit
rule. And we need to explore that issue as well as whether or not the
emergency plan exenption requests that Mine Yankee requested are in
fact voluntary. And | think we'll find that they' re not

So those are the key issues we intend to focus on today
based on the staff's denial letter.

[Slide shown.]

MR MEI SNER But before we get into that, | do want to put
some -- place sone context to the backfit rule and give you sone
personal observations. And pl ease recognize that while |I say things
like "typical industry viewpoint" on here, these really are persona
based on tal king to individuals throughout the industry and they don't
reflect a formal industry position as such

But this part | found so inportant and | don't usually do
that except for the nost recent nmeeting that you and | were in, |I've
witten this down and I'd like to go through it and read you the
observations | have in this area

So when you get right down to it, the backfit rule is the
only protection the industry has against turning staff opinion into
requirement. But that protection is sel domexercised by the industry.

And when you ask around and you ask, why don't you take nore

advant age of the backfit rule, in sone cases you'll get a response that
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we fear retaliation. But, you know, the nore predom nant reason and the
overriding reason in the mnds of the people that | talked to is that
the backfit rule is viewed as toothless. It's an afterthought. And,
again, this is the view of people in the industry. This is perception
that 1'mtrying to relate to you. It's used as an afterthought that the
staff develops a position they'd like to inpose on a |licensee and then
rather than identify that position as a new staff position and follow
the backfit process, they search for creative ways to avoid the backfit
process.

Qur viewis that the staff often asks, why don't | have to
consi der backfit rather than asking, is this a backfit, which is an
entirely different question. And personally |'ve dealt w th enough of
t hese backfit issues in ny career and in doing that have gotten a | ot of
feedback from NRC staff. Enough feedback to know that when the staff
goes to OBC, for instance, for help on a potential backfit issue, the
OGC doesn't al ways respond by naking a determination -- a firm
determnation this is or is not a backfit, rather OGC will at times ask
the staffer whether or not they want it to be a backfit and will support
ei ther position.

That's not the way the process is intended to work in ny
view. And it leads to creative lawering rather than a disciplined
process of backfit review

In any case, we believe that in general the NRC does not
conply with the spirit of the backfit rule in tw respects. First the
staff's backfit guidance requires all -- all NRC personnel to review new
staff positions and identify backfits.

| think it would be an interesting exercise to pull together
a group of project managers and revi ewers and ask them how nany backfits

they've identified in the last year. | suspect you'll find none. And
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furthermore, | suspect you'll find that few consider it to be their
responsibility at all.

The second area we believe the staff does not conply with
the spirit of the backfit rule is when on a few occasions a |icensee
does raise a backfit concern. In a great majority of those cases, as
said earlier, our inpression is that the creative | awering takes over
and the true issue is really overl ooked.

Inall this and I'mdealing with perceptions by the industry
again, all this leads to enpathy on the part of the industry as far as
the backfit rule is concerned. And | think it's particularly telling
about the industry's confidence in the backfit rule that as far as we
know t hi s Mai ne Yankee Backfit Appeal Meeting is the first conducted in
the last six years.

And the reason is not because of the sparsity of backfits.
The reality is that backfits occur frequently, but they're not dealt
with as such by the staff. And I'Il give a couple of exanples in the
rul enaki ng area as well as sone recent experiences of other backfits at
Mai ne Yankee.

There is a proposed rul emaking out for comrent. It's titled
"M scel | aneous Changes to the Licensing Requirenments for |ndependent
Storage of Spent Fuel". Part 72 ISFSI rule changes. And these really
are mscellaneous. |It's to -- it's to make various changes in the Part
72 rules and fix themup where they were in some cases incorrect or
clarify them

And in Part 72, you know, just |ike 50.109, the backfit rule
-- there's a backfit rule and it prevents additional elinination or
nodi fi cati on of procedures or organization required to operate an | FSFI

Now, if you look at this closely, there are two areas where

in these m scell aneous changes the staff clearly |evies new requirenents

10
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11
that woul d necessitate on the part of the |licensees that they nake
procedure changes in order to conply. There is new recordkeepi ng and
new recordi ng requirenents. And the new reporting requirements, but the
way includes nmore than a page of detailed reporting areas that are now
-- or the staff is proposing to require for Part 72 |icensees.

Yet, you know, kind of defying all logic, the conclusion in
the backfit analysis for the proposed rul emaki ng says, the NRC has
determ ned that the backfit rule, in this case 10 CFR 72. 62 does not
apply to this rul e because these anendments do not invol ve any
provisions that woul d i npose backfits, in other words, any changes to
| i censee procedures or organization

There's anot her exanpl e of a proposed rul emaki ng that's out
for comment nowand |'mnot as intinmately famliar with it as George is
and 1'd ask himto just describe it for you.

MR ZINKE: There's a proposed rul emaking that deals with an
IEEE -- | believe it's 603 standard that deals with instrunentation.

And the gist of the rulemaking is that for plants -- for new plants or
for existing plants that do a major change out of certain inportant to
safety instrunentati on systens that the new standards of the | EEE would
then apply. And it would apply to plants that are making this type of a
maj or desi gn change under 50.59. The gist of the backfit anal ysis was
that since design changes like this kind of a major replacenent of an

i nstrunentation system since that type of design change is voluntary,
that the backfit rule doesn't apply. So the gist is then that a

i censee maki ng al |l owed changes under 50.59 that the backfit rule
doesn't apply and the Comm ssion can inpose new requirenents.

MR MEISNER And that's very simlar to the staff's basis
for denial in that voluntary or even just licensee-initiated activities

fall out fromunder the protection of the backfit rule. But let ne give
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you some substantive exanpl es from Mai ne Yankee in just the |ast nine
nonths as we' re proceedi ng i nto deconm ssi oni ng.

There are defuel technical specifications. |In reviewng the
defuel technical specification subnittal from Maine Yankee, the staff,
inny view, really should have relied upon the inproved tech spec
program After all, spent fuel pool safety is equally applicable to
operating plants. |In fact, nore so in that the spent fuel pool
accidents are nore consequential for operating facilities because of the
shorter spent fuel decay time conpared to a plant that's been shut down
for quite sone tine.

| think nmost of you know a lot of effort went into the
i nproved tech spec program And | know personally as one of the
original industry architects of the programand George as well, as very
early inplenenters of that programat Gand Qulf they were famliar wth
the excruciating difficulty the industry and staff went through to reach
agreenent on inproved tech specs. It was years and years of hard work
Al the technical issues associated with spent fuel pools were
considered in that process. And a determnation was nade as to whet her
the -- whether particular parameters or progranms should be included in
the i nproved tech specs.

However, for reasons that have never been justified under a
backfit safety basis, for Mine Yankee and for other currently
decommi ssi oni ng pl ants, the deconmi ssioning branch staff is requiring
program controls and tech specs for chemstry cold weather protection
and other things as well as a fuel pool tenperature tech spec that was
rejected during the inproved tech spec review

| have to say |'m sonewhat ashamed to say that at Maine
Yankee we caved to the pressure. And it's really that old -- renenber

when a lot of plants were getting licensed, the pre-licensing issue of,
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if you want to get your review approved in a tinely fashion, then you
really need to voluntarily sign up for what the staff wants. In our
case, our defuel tech specs were sitting on a manager's desk pending his
concerns about adding these various things to the tech specs with the
inplication that it mght not nove off his desk until we agree.

So with tine pressures and with the NRC s approval actually
beconming critical path for our deconm ssioning, we reluctantly proposed

t he changes on our own and they were added to our defuel tech specs and

appr oved.

Now, if | was another plant, if | had the |uxury of sone
time, | would never have allowed that. It's clear backfit, in ny mnd,
and | think nost people's mnds. It shouldn't happen like that. But we

observed in that process no inclination on the part of the staff to
fulfill their primary responsibility under backfit guidance to identify
and deal with backfits.

Let ne give you a few exanples in the security plan
exenption area. First, last spring we were informed by our project
manager that the security branch would require that in addition to
pursui ng the exenption process, after approval of the exenption, we
woul d need to then subnit a |icense anendnent request for the sane
changes. MNow, that's not a trivial process, you know, as far as tine,
notice under SHALI as well as the potential for a hearing.

Now, we know that many security exenptions have been issued,
and none to our know edge ever required dual processing as exenptions
followed by license amendrments. Again, this is a clear backfit in our
mnd. That requires us to alter our processes and how we provide
proposed changes to the NRC

Now, in this case we pushed back and over a period of

several fairly contentious phone calls and internal staff neetings we

13
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eventual |y won the point. But we were unnecessarily, | think, put into
a very unconfortable position of having to challenge a staff position
whi ch had absol utely no basis not precedent. And as you know, you do
that enough and we've done that a lot in the Maine Yankee
decommi ssi oni ng, you start to devel op an adverse reputation with the
staff. That's not fair to put us in that position. The staff should
really be policing itself with respect to new staff positions and then
when new staff positions come up, identify themas backfits and deal
with themas such.

Now, staying in the security programarea, a couple of weeks
ago Mai ne Yankee received approval for various security program
exenptions. W al so received disapproval for some. And in docurenting
their disapproval the staff introduced new staff position, in other
words, backfits, that were unsupported by regulation. And | want to
briefly cover a couple of them This is in the SER the staff issued on
June 29th

e of the exenption requests we had in had to do with the
vehicle barrier or vehicle threat requirement. W had asked for
exenption to the regulation to have a vehicle barrier. And in denying
the letter or in denying the request the staff also noted that until the
Comm ssi on has determ ned how nuch damage an expl osi ve-| aden vessel or
vehicl e could cause to the spent fuel, the vehicle barriers nust remain
in place. That's nowhere in the regulation, that's nowhere in the
gui dance docurents that |'maware of as far as the Conmi ssion having to
det er mi ne t hensel ves how much danage this expl osive-laden vehicle could
propose to the spent fuel. |In fact, the real process is |icensee do
t hose anal yses and determ ne whether they're in conpliance or out of
conpliance with the regul ations and the staff comes in and revi ews those

anal yses.

14
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A simlar exanple is we had asked for an exenption fromthe
requirement to maintain an isolation zone adjacent to the protected area
barrier. You know, this is a -- | don't know what, a 10-foot -- |'ve
forgotten the distance -- zone to look for intruders. And in part, in
denying the request the staff noted that an external isolation zone is
required at defueled reactor sites. Again, there is nothing in the
regul ati ons about that.

The staff is adding a new interpretation onto a regul ation
as part of a disapproval process and as a result trying to bind our
hands and in this case inpose new requirenments on the licensee. And
there are other exanples that 1'Il be happy to share with you. But the
point is that backfits, unlike what you may have believed, are routine
and really not noticed by the staff. And | dare say that on the
security exanples | mentioned that it probably never even occurred to
the staff the question of this new staff position was a backfit. [|'d be
very surprised if anybody even raised the question.

So, | know this was kind of an extended introduction, but I
thought it inportant to provide a context and an understanding that the
zirc fire analysis that we'll be tal king about and the staff's basis for
deni al of that original backfit request is not at all unique. It goes
on all the time. And | wonder if there mght not be a general problem
inthe staff where they really don't take backfit as a matter of
responsibility and instead | ook at it as sonmething to work around or
sormething | add on later at the end to deal with, you know, when |'m
finished with everything else. And | ask you as a panel to consider
that and take a look at it. And we -- and | think many people | know in
the industry can provi de any nunber of other exanples like that.

MR LAINAS: Yeah, excuse ne, M. Meisner, those exanpl es

that you gave, did you claimbackfit? D d industry claimbackfit onit?

15
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MR MEISNER  You mean like for instance the security
exanpl es?

MR LAINAS: Yeah, as an exanpl e.

MR ME SNER  Yeah, and we just got those a week and a hal f
ago. And we did respond back to the staff and we have inpl enent ed
activities contrary to those staff positions and we noted in our 50.54p
evaluation that in fact the staff really should | ook at those as new
staff positions and backfits.

MR LAINAS: But is your point that the staff shoul d have
caught it as a backfit?

MR MEI SNER  Yes.

MR LAINAS: O is there sonething wong with the backfit
process as far as, you know, a licensee -- well, the case in point that
we're tal ki ng about now?

MR MEI SNER  Yeah, well, the first step in the backfit
process and it's real clear in the staff guidance is that every NRC
staff menber is responsible for deternining when they have new st aff
posi ti ons whet her or not they're backfits. And in that respect | don't
feel the staff really pays nmuch attention to it.

MR LAINAS: But with respect to the |icensees our industry,
you know, follow ng back the procedures is there a problemwi th that?
The staff doesn't pick it up, but industry pushes it, is there a problem
with that process?

MR MEISNER Yes. And | think what we'll be going through
here today is a very good exanple of that that -- that | believe -- and,
again, this is personal belief, that the staff does get involved in
creative lawering to come up with reasons why not to apply the backfit
rul e as opposed to sinply noving through the process.

CHAI RVAN ZWOLINSKI : I n your renarks, though, you've covered
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17
a lot of ground. For exanple, in the rul emaki ng arena, we have
processes internal to evaluate backfit through the commttee review of
generic requirements, for exanple, |ong before a rul enaki ng takes pl ace,
pl us the advance notice of rul emaking, noticing, things of that sort
versus the exanpl e you just cited on security in which apparently the
exenption was deni ed or found not acceptable. Those are kind of two
different issues, but | think | hear you saying that backfit across the
board in those arenas is not working correctly. And | believe that.

MR MEISNER  Yes.

CHAI RVAN ZWOLINSKI:  I's that the short of it?

MR MEISNER (ne of the exanples | gave you about increased
recor dkeepi ng and reporting requirements --

CHAl RVAN ZWOLI NSKI @ Yes.

MR MEISNER -- in Part 72, | think any objective reader
woul d say those are clearly changes to |icensee procedures that natched
right up with what the backfit rule was intended to protect against, yet
the staff concluded there is no backfit here, that in fact, they weren't
changi ng |icensee procedures as a result.

And just to make clear, | don't want you to get the feeling
that those denied exenptions, that's fine. That's fair. There is no
problemw th that. Wat we object to is having denied it then com ng
back and imposing new additional requirements in that area that weren't
inthe regulations. And that's the part that | felt was the backfit.

CHAI RVAN ZWOLINSKI: So in the exanpl e of security, for
exanple, just saying it's denied without going into a | ot of this other

MR MEISNER That's fair, sure.

CHAl RVAN ZWOLINSKI : -- explanation is what you woul d expect

to have seen?
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MR MEISNER That's right.

CHAI RVAN ZWOLINSKI = | see.

MR ME SNER  And having gone into nore expl anation that new
staff position being identified as such and goi ng through the backfit
process.

CHAI RVAN ZWOLINSKI: What |'mtrying to draw the |inkage to,
and maybe you can help us is your introduction and howit will tie into
the specifics of the zirc fire and the criteria of the staff is being
used. So I'mtrying to fornulate in ny own nnd the nexus to getting to
what | believe the substance of the matter is.

MR MEISNER And | think the real nexus is that this is not
an isol ated case.

CHAl RVAN ZWOLI NSKI @ Ckay.

MR MEISNER That it occurs all the time and | wanted to
gi ve you sone feel fromthe point of view of the |licensee that you
really shouldn't treat the zirc fire thing as a unique instance. There
may be a nore general problemunderlying that that needs to be | ooked
at .

CHAI RVAN ZWOLINSKI : Vel |, thank you for those renarks.

MR MEISNER Ckay. So for a fewmnutes | would like to
turn it over to George Zinke and ask himto di scuss sone of the basics
inthe zirc fire issue. Do you want to talk fromthere, George and |'lI
put these up or --

MR ZINKE: Let me trade pl aces.

[Slide shown.]

MR ZINKE Wiat | want to discuss briefly is not the basis
for appeal, but sone background, the context that will allow you to
understand our basis a little bit better. | want to establish for you

t he various new and evol ving NRC positions that have -- that surround
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the zirc fire issue.

In the history of the zirc fire issue there's a lot of
docunents that deal with this beyond design basis accident and the spent
fuel pools. But the NUREG 1353 in April '89 resolved the issue. Wthin
that NUREG and the eval uation they deternined in the NUREG was that if
the NRC was to inpose new requirenents that they woul d be a backfit, but
there was an analysis included in the NUREG Some inportant things that
were in the NUREG it established a generic 17 nonths at which point in
time the event of issue would no | onger be possible. Wthin the NUREG
it concluded that there was insufficient reason to create new
requirements. Wthin the NUREGit did not credit the evacuation or any
EP actions in coming up with this concl usion.

Subsequent to that Rancho Seco in June '89 shut down. The
NRC approved their insurance exenption 588 days after shutdown. And the
E plan, 625 days after shutdown. 1In both of these approval, the issue
of zirc fire was not -- it was not an issue. It was not a basis for
ei ther of those exenptions being granted.

CHAI RVAN ZWOLINSKI : I's your point that NUREG 1353 didn't
i npose new requi rements? NUREGs really can't, | guess --

MR ZINKE: The NUREG concl uded that there were not new
requirements that were justified at that point in tinme.

CHAl RVAN ZWOLINSKI : And then when you nove to the issues of
Rancho Seco, nothing carried over fromthat NUREG?

MR ZINKE That's correct.

CHAI RVAN ZWOLINSKI : |Is that what the point is going to be?

MR ZINKE: Yes.

MR MEISNER | guess | would say that another way.
Everything carried over fromthe NUREG because the concl usion of the

NUREG was that zirc fire was not an i ssue to be addressed.
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MR ZINKE: So the approval of Rancho Seco was consi stent
with the NUREG There were no new requirenents associated with the ZIRC
fire that were necessary in order to prove those exenptions.
CHAl RVAN ZWOLI NSKI : Was the NUREG fromyour review
devel oped for a specific stage of operation -- of plant operation that
is, construction, power operation, decomm ssioning, or power operation
or is silent?

MR MEISNER W've got an overhead to address that in a few

CHAl RVAN ZWOLI NSKI ;' Ckay.

[Slide shown.]

MR ZINKE: Again, Trojan, they were shut down in Novenber
of '92. There E plan exenption was granted 325 days. The Trojan
submittal, their E plan exenption was contingent on Zirc fire. The
staff asked themto performan anal ysis and the concl usion was that, you
know, it could happen, but very |ow probability. And so based upon the
low probability of a seisnic event, the staff approved the exenptions.

Now, again, this is very consistent with the NUREG in that
t he NUREG concl uded that the probability of the event was | ow enough
that there were no new requi rements necessary. The part that wasn't --
that was new at that time is that Trojan was asked to do sone kind of an
anal ysi s.

MR CONCGEL: Excuse me, was the |link nade with the NUREG and
that conclusion for Trojan, or was it separately addressed as an iten?

MR ZINKE The NUREG was mentioned as far as the issue, the
NUREG wasn't -- it wasn't decided that per the NUREGnowthis is
accept abl e.

MR COONGEL: kay. Thank you.

MR ZINKE: Yankee Rowe --
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CHAl RVAN ZWOLINSKI : But if | understand your point, on the
Troj an docket, apparently the staff said something about Zirc fire which
if | interpret M. Misner's opening remarks, that woul d be essentially
the first tine it had been inposed and that mght be a backfit in and of
itself?

MR ZINKE: Yes. That would be correct. Plus the point |'m
trying to make is -- as we'll see as | go through the next exanple, it
was a changed position.

CHAl RVAN ZWOLI NSKI @ Ckay.

MR ZINKE It was sonething -- it was a different position
than the staff had applied to Rancho Seco

CHAl RVAN ZWOLI NSKI @ Ckay.

MR ZINKE Wiere Rancho Seco, no mention of Zirc fire,
Trojan and Zirc fire has now becone an issue that the |icensee needs to
address and the approval of the exenptions was based upon the
probability of the events. Not where the NUREG had concl uded -- one of
the things the NUREG had concl uded was the generic time to the issue is
not an i ssue which ends up about 520 days, 17 nonths.

CHAl RVAN ZWOLI NSKI : Sevent een nont hs, okay.

MR ZINKE And the Trojan E plan was approved 325 days
after shutdown. So it wasn't on the basis that it can't happen, or that
certain tenperatures could not be exceeded

Yankee Rowe was shut down 11/91, their E plan exenption was
granted 10/92. Wth regard to their E plan exenption there was no issue
with Zirc fire. That was not a basis for approval of the E plan
exenptions. Their insurance exenption approved 4/93 did credit the Zirc
fire issue that it was a basis for the approval of the exenptions.

The acceptance criteria for the insurance was based upon

havi ng gone past the generic time period of 17 nonths. So in this case
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for the E plan no nention of Zirc fire, insurance Zirc fire plays a
role, but the acceptance criteria is now based upon the generic 17
nont hs.

[Slide shown.]

MR ZINKE: For Maine Yankee, and | want to enphasize that
as we conpare these plants relative to the fuel pool and relative to the
event described in the NUREG Mine Yankee design is not unique. So
there isn't anything special about the Mine Yankee fuel or racks or
fuel pool design that would all of a sudden say, well, nowis Mine
Yankee di fferent than everybody el se that has come al ong?

W shut down in Decenber '96, requested E plan exenption in
Novenber of '97. W did performanal ysis which indicated -- our
analysis indicated that the Zirc fire event was no | onger possible as of
January 16th. W then submitted our insurance exenption request on the
20th of January. On the May 6th, the generic wait period or the generic
17 nonths, we exceeded that tineframe which brings us up to today that,
you know, we're still waiting on approvals of both the E plan and the
i nsurance exenption and the acceptance criteria for what we're being
reviewed against isn't real clear, which I'mgoing to gointoin a
little bit nore detail.

CHAI RVAN ZWOLINSKI: | sense you're trying to draw a
paral |l el between this January 20th, 1998 submttal and the submtta
that Yankee Rowe nade with respect to insurance?

MR ZINKE Yeah, and the --

CHAI RVAN ZWOLINSKI: And the criteria used to apparently
grant that insurance exenption?

MR ZINKEE R ght. There's been -- in the regulatory arena
there's two issues that have been tied -- so far that have been tied to

the Zirc fire issue. (ne is the E plan exenptions, and one is insurance
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exenptions. There's been proposed rul emaki ng on the insurance which
ties acceptance criteria to Zirc fire anal ysis and exceedi ng certain
degrees. So that was the -- that rul emaki ng now, you know, it's still
not final, but we used that as our best understanding of the staff's

wi shes relative to Zirc fire when we did our analysis. And those degree
nunmbers were consistent with the NUREG that described the Zirc fire
event.

CHAI RVAN ZWOLINSKI: Do | interpret that you believe the
staff has changed acceptance criteria and approval criteria from Yankee
Rowe to Maine Yankee on insurance?

MR ZINKE Yes. For Yankee Rowe the issue were not the
tenperature, it was the ti meframe past.

CHAl RVAN ZWOLI NSKI ;' Ckay. And thus today that reviewis
underway on insurance? This is the insurance?

MR ZINKE: Yes, both the insurance and the E plan revi ews
are still under way for Mine Yankee.

CHAl RVAN ZWOLI NSKI ;' Ckay.

MR LAINAS: Suppose -- you indicated on January 16th that
you submitted an anal ysis that showed that Zirc fire was no | onger
possi bl e?

MR ZINKE: Qur analysis as performed showed that that was
the date that it was no longer. W actually submtted the analysis to
the staff later than that.

MR LAINAS: Well, suppose it was approved. Suppose the
exenption was approved.

MR ZINKE Ckay.

MR LAINAS: Wuld that have nade the backfit moot?

MR ZINKE It would still have been a backfit.
MR

LAINAS: It still pursued the backfit?
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MR MEISNER  Yes.

MR ZINKE: Yes. It doesn't change the fact that it's a
backfit. It changes to what benefit we get as to pursuing it.

MR MEI SNER Let me nmake sonething nore clear. W, on our
own initiative, did this analysis and we did it as a natter of

expedi ency because at that tine the staff was starting to tell us

verbally that it would be a condition of their approval. Delaying these
approval s nakes a big difference to decomm ssioning plants. 'l get
into that inabit. It's very costly particularly when there's no

safety benefit associated with it. So we started on a parallel path
both the backfit approach and the anal ysis approach to try to satisfy
the staff -- and that -- unsuccessful in the new approach and I'll talk
nore about that later. W didn't do that because we felt that was a
regul atory requirement. It was strictly an expedi ency for us to proceed
wi th our decomm ssi oni ng.

MR ZINKE Wat |'ve just gone over in history is to
enphasi ze that as we | ook at the dockets of the various plants that have
been shut down that the staff position as to what is acceptable with
regard to the Zirc fire issue has been changi ng. Changed from Rancho
Seco to Troj an, Yankee Rowe, Miine Yankee, and we're in the batch with
al so Connecticut Yankee now. So the position has changed. Wen Maine
Yankee was licensed and with our E plan and the changes subsequent to
initial licensing the Zirc fire as an issue has never been part of our
license basis. |t has never been mentioned as forning the basis for any
requi rement that we have including E plan and i nsurance. So this is not
an issue that has always been there. It is an issue that was new

As |'ve just said, you know, it was associated with a
generic issue 82 which, as far as we knew, and as far as all the

docunentation we can find is closed as being resolved with no new

24
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requirements.

CHAl RVAN ZWOLI NSKI : But you woul d grant that the staff can
devel op new positions and pronul gate those based on operating pl ant
performance, foreign reactor performance, | think Barsobek is a very
good exanple. It's a suction strainer issue with boilers and the
retrofit of a suction strainer to ensure that you don't clog your ACCS
punps.

MR ZINKE: Absolutely.

CHAI RVAN ZWOLINSKI : And that woul d be a new staff position
i nposed on the industry so as we garner additional experience as a staff
there are exanpl es where there seens to be safety payback to inpose
t hat .

MR ZINKE: Absolutely. And in fact, that is -- | nean,
that is our point in that in the staff there are new positions. And
there's justified positions and that's why the backfit rule is so
i nportant so that we don't spend our resources on those new things that
don't provide the safety benefit.

MR ME SNER  The whol e purpose of the backfit rule in our
mnds that it provides that test. It tells you, is this safety
significant or not? And furthernore, if it's safety significant is the
amount of safety benefit you're going to get out of it proportional to
the costs? It's a process that we've had around for years, it served us
well. In this case the staff never applied it. And backfits are
appropriate -- any safety significant thing |ike Barsobek that it needs
to be considered. And | think the industry is getting nmuch better about
stepping up to the bar and dealing with those issues.

What we object to are issues that don't raise to any |evel
of safety significance and eval uated and probabilities of ten to the

mnus six. And nore so that the staff has already done their backfit
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eval uation on through generic issue 82. That's the problem

CHAI RVAN ZWOLI NSKI : That exanpl e may be unfair because it's
a high profile issue in which there's a lot of interest, the Barsobek
issue. In other words, a |ot of people are aware, whereas sonethi ng
like this may not be quite the same profile to senior nmanagenment or what
have you, so how does the staff actually handle it? And | think I'm
hearing essentially fromyour perspective you don't see the process
being overlaid to i ssues that maybe are not as visible as some ot her
safety concerns that arise.

MR MEISNER That's right. Yes.

MR LAINAS: But the backfit that you're claining is that
the issue shoul d never have been asked, it shoul d never have been
raised. Not as to whether Zirc fires, you know, whether the plant is
accept abl e, you know, whether the -- your analysis is acceptable, that's
not at issue here. The question is we shouldn't -- it shouldn't have
been raised at first. Al right.

| mean, you may argue that it's a low probability -- you may
argue it's a low probability, you know, and the way you anal yze, it
shows acceptance and all that. That can be -- you know, you can -- we
can continue dial ogue on that, but that's not your basis. | mean, your
basis is it should have been never raised in the first place.

MR MEISNER R ght. And because the staff has al ready
analyzed it, this isn't an unanal yzed event. GCeneric issue 82 was
proposed solely for this purpose to determ ne whether additional
requirements are needed in the spent fuel pools froma safety point of
view And Zirc fire was one of the issues that was addressed in
resol ving that generic issue. And the entire generic issue resolution
was that thee are no additional requirenments that meet the backfit rule,

in other words, that are cost beneficial and will provide a safety
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payback proportional to the cost of the --

MR LAINAS: | could look at that as resolution of the
i ssue, not whether it was asked in the first place. Maybe |I'mgetting
too fine on the cut here.

MR MEISNER Well, the practical effect on us is when we
submitted our request for exenption to the enmergency client, it's fine
for the staff to ask the question. And had it been asked as a questi on,
and I'Il get into this again nore, we since August, a few weeks after we
shut down Mai ne Yankee, have been | ooking to get our arms around this
and deternine for ourselves whether it was a safety significant issue

regardl ess of what the NRC requirements were. And had the staff sinply

asked, well, you know, give us your evaluation of it and a best estimate
approach, we would have done that. In fact, we did it anyway. You
know, we --

MR LAINAS: R ght.

MR MEISNER -- but to take the next step and say, as a
condition of a our approval we have to do -- you not only have to do an
anal ysis that meets our acceptance criteria, but we, the staff, have to
do an anal ysis using an invalidated code and you're going to have to
wait until we get up to speed on this and |l et a contract and cone up
with acceptable results even though it's clear to everybody, | think, at
this point that we're well beyond any tinme period the adverse event
could occur. That is a fact. That really kills us on our
decommi ssi oni ng deci si on.

MR LAINAS: You see, that's why | asked the question. |If
we granted the exenption, does the backfit go away? And the answer |
got was no.

MR ZINKE That's correct.

MR LAINAS: Inplying to ne that the backfit is you shoul d
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have never asked the question in the first place.
MR MEISNER  But right now --
MR LAINAS: Nontechnical.
MR MEISNER -- the issue is no longer zirc fire. |If you

carefully read the staff's --

MR LAINAS: Yeah, that's all --

MR MEISNER -- it has nothing to do with Zirc fire.

MR LAINAS: Ckay.

MR MEISNER It has to do with licensing-initiated changes.
MR LAINAS: R ght. Yeah.

MR MEISNER And that is never going to go away until we

resolve it.

MR LAINAS: Ckay.

MR ZINKE And finally, when the regulatory backfit process
is not followed, which in this case we believe it wasn't, we get into
some unavoi dable difficulties and then we really get frustrated and we
get long tines.

Some of the problens that are associated with the Zirc fire
i ssue because the backfit rule hasn't been followed, one there's a
difficulty in even understandi ng what the staff positionis. [It's not
docunented, it's not explicit as to what is the requirenent with regard
to the source of the staff positions. You know, we can find information
in NUREGs, we can find infornation with regard to the generic issue and
its closure. There's information in the rul emaking, there's -- you
know, that's still pending. There's information in certain SECY letters
that deal with approval of the staff to go forward in certain
directions, but there's no explicit, this is what our position is. That
get aggravated in that what codes need to be used. And so we get into

di scussions of, is this code acceptable, or is this code acceptabl e?
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Until a few weeks ago the code associated with the generic issue 82 was
not available to us in order to run our case so we had to pick a
di fferent code.

W get into discussing what are the assunptions to the
anal ysis? What do they need to be? How rmuch conservati smneeds to be
in this assunption versus that assunption? W get into acceptance
criteria, well, what acceptance criteria are we going to use that's
going to be acceptable? Is it going to be probablistic? Is it going to
be based on tenperature? Is it going to be based on tine? Are we going
to deal with the generic acceptance criteria of 17 nmonths, or does each
time going to need to be plant specific?

None of these are witten down, resolved which then just
creates a lot of back and forth, and all of this comes fromthat as an
issue. W didn't followthe backfit process. W didn't followit even
to the point to say, is this an issue that ought to be inpl enented?
Because if we had followed that process then there ought to be explicit
directions so we woul d know what to be doing right now

I'mgoing to turn the rest of the presentation back over to
M ke.

MR MEISNER Just a few nore comrents fol |l owi ng up what
Geor ge was sayi ng.

[Slide shown.]

MR MEISNER First of all, | sense some confusion on the
part of the panel and we went through the sane confusi on about why is
the staff inposing this anyway? | nean, you had generic issue 82, it
was anal yzed in backfit space. There wasn't sufficient safety concern
to require a new inposition of requirenents, why are we in this
position? And here's the closest | can figure out, and this is what a

coupl e of the NRC staff have told ne. | don't knowthat this is the
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case because you're going to ook hard and long to find anything witten
at all on this issue even the staff position that we have to do the
anal ysis, but this is what I'mtold.

Wien you | ook at an operating plant and you | ook at that
with respect to a Zirc fire, |'mnot really that concerned about a Zirc
fire because even if | don't address the Zirc fire, there are still
off-site planning requirenents that are in place. Now, that's different
from a decomm ssi oni ng pl ant.

In fact, that's exactly what the exenption is that we're
requesting to elimnate off-site planning requirenents. So, therefore,
there's sonet hing substantively different between an operating plant and
a deconmi ssioning plant. But when we now | ook at generic issue 82, the
anal yses that were done and the issues that were addressed, we find that
in fact when they did the zirc fire analysis it didn't assume off-site
emergency response. In other words, it didn't anal yze the operating
case, it analyzed the shutdown case. So that generic issue 82 is as
appl i cable to the deconm ssioning plant as an operating plant.

So as best | can reconstruct, anyway, the staff --

CHAI RVAN ZWOLINSKI: | haven't read the --
MR MEISNER -- has an erroneous assunption here.
CHAI RVAN ZWOLINSKI: | haven't read that, the NUREG and

maybe we need to read the NUREG

MR ME SNER  Ckay.

CHAl RVAN ZWOLINSKI: But for clarification, are you saying
that on your fair reading that if there is this horrific event of a Zirc
fire, that there would not be Part 100 ramfications?

MR MEISNER No, not at all. [I'mtaking the NRC s backfit
eval uation of the event which is radiologically consequential just like

many beyond design basis events and that's what this is. This isn't
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part of anybody's license basis. You can postulate nany of these events
and we do it all the time in PRA space, go to core danage or something
else, | nean, it's different in this case, but that do have significant
radi ol ogi cal consequences and you assess risks. And risk is probability
times consequences. And you nmake judgnents as to whether or not these
events are of inportance. And the staff has had | ongstanding criteria
as to what the thresholds are and break points are for these in doing
backfit evaluations. And this event evaluates out in the generic issue
as atento the mnus six event. Wich is the basis for concluding that
no additional requirenents are necessary for any plant, be it operating
or shutdown for spent fuel pool safety.

I'mnot saying it's inconsequential, |'msaying that the --
somewhere you have to draw the line, do | need to be concerned about the
neteor strike through the spent fuel pool? You know, where's the break
point? And the staff has already established that and did it very well
in the generic issue resolution

The other thing I'd like to mention and | think George
really touched on it, as | told you, we analyzed this event. W have
been trying to get fromthe staff the sharp code since |ast August and
for the life of ne | still can't figure out why we can't have it.

Al though | understand it was just rel eased a few days ago.

W wanted a tool that the staff had some degree of buy into
to do this analysis this ourselves. Failing to get that tool fromthe
staff, we then went out and contracted with a very reputable analytic
conpany, Sci enTech which NRC uses all the time, too. W used the track
code to do this evaluation for us. Probably the sinplest application
you could have in track, a very sinple, straightforward natura
circulation error analysis. They did that and that's the results that

George presented earlier were nid-January where we coul d not exceed the
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staff's criteria and tenperature in the fuel

The pain we went through though, in doing this, we

eventual ly submitted it to the staff and the staff, | have to grant, was
consi derate and after some discussion saying, okay, well, we'll sit down
with you and we'll look at your analysis, and we did that, what, a nonth

ago, six weeks ago, and we had a neeting and presented our anal ysis and
results. VW're nowin either the second or the third wave of requests
for additional information. And we are bogged in a quagnire |ike you
woul dn't believe. The staff has absolutely no criteria on which to base
an analysis like this. 1It's a beyond design basis event which if you've
done probablistic risk analysis, you know, you always do a realistic
best estimate approach.

It's not license basis, but | think the staff is having a
hard time shifting gears fromtheir |icense basis analysis reviewto a
realistic review. And in the process, now we have some draft questions
pendi ng, draft questions that really do inply that the contractor that
we have doing this job was not up to snuff. These are individuals who
are well known in the track industry as experts in enploying that code.
And this is the kind of feedback that we're getting. It's to the point
where it's nice that the staff offered to go and | ook at our analysis,
but if you don't followthe right process like George said, if you don't
establish, first of all, that it needs to be an event worthy of
consi deration and second of all what your reviewcriteria are, you're
never going to get there.

And | guess at this point | don't have any real confidence
in any time under a year the staff will review our analysis and reach a
positive conclusion. But, again, that's ny personal opinion. So, when
you step outside of the process, even as nuch as you' d like to band-aid

it or remedy it and take unusual situations, it's very difficult to nake
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it work. But Mine Yankee has taken just about every step we can since
shortly after we shut down to deal with this issue one way or another,
and it's been very frustrating as |'msure you can tell fromthe way |
speak, a very frustrating experience for us.

Let's go on to the backfit denial itself. And | would |ike
to establish first what some of our understandi ngs and expectations are
as we talk through the issues. And as we started out at the beginning
with the presunption that the backfit rule does apply in this case, and
| think we're beyond that. Qur reading of the backfit staff guidance is
that upon a denial the staff is required to provide other bases for
denial in the denial letter. So our presunption is that fromhere on
out the staff will not be comng up with new reasons or opihnions as to
why this is not a backfit and then what we're dealing with and adnitting
today is the entire universe of staff basis for denial of our backfit
request.

MR LAINAS: | guess we will |ook at your appeal.

MR MEISNER  Pardon me?

MR LAINAS: Look at your appeal and see if that influences,
you know, what the original decision is based on.W

MR MEISNER Well, in our appeal and in our neeting today
we're directly addressing the basis for denial.

MR LAINAS: R ght. Right.

MR MEISNER And we believe it's only fair that fromhere
on out the staff can't come up with new bases, or else |I think we need
to have another neeting like this.

Vell, I'lIl point out the staff guidance on backfit requires
that all of the basis for denial be in the letter that was sent to us.
And one other thing and I'mnot --

CHAl RVAN ZWOLI NSKI : Just so we're clear, Mke, the panel
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certainly nay choose to want to get into this NUREG get into some of
the other -- the Trojan docket, the Rancho Seco, things of that sort
trying to garner as best know edge as we can. And we have been readi ng
some of the background on this, as | said in the beginning. W probably
have not read everything we shoul d and understand everythi ng whi ch neans
we may have to go back to the staff to give a better rendering of what
was neant here

MR ME SNER  Ckay.

CHAI RVAN ZWOLINSKI: But that's in the context of us
assuring we have kind of -- we're playing with as nuch information as
possi bl e.

MR ME SNER  Ckay.

CHAI RVAN ZWOLINSKI: And that's why |'masking to pl ease
give us as nuch information as you can on the topic today just to allow
us to have a full deck, so to speak.

MR MEISNER Ckay. Sure. And with that being said, | hope
| at least tried to nake clear that the issues today, the issues on
appeal have nothing to do with Zirc fire. | believe the only issue is
the basis for staff denial is can licensees initiate activities on their
own that are protected under the backfit rule. The staff has nmade no
showi ng that there is a technical issue here. They've essentially agree
that it's a new staff position and the only issue is can |icensees
initiate changes and be protected with the backfit rule.

The last point | wanted to make here is -- and we've
included this in our letter, we have ongoing reviews on the emergency
pl an exenptions and on the insurance exenptions. NRC guidance is such
that while we're in this backfit process and appeal process as well,
that those reviews can't be held up. And once those reviews are done,

t he exenption shoul d be issued whether this panel has conpleted its
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deliberations or not. And I'd just like to read from nanual chapter
0514 which states that -- and | can | eave out a few words that are
i napplicable, but that the "licensing action shall not be del ayed by NRC
actions during the staff's eval uation and backfit transnittal process or
subsequent appeal s process which is what we are in now. And | woul d
like to come back to that at the end of ny discussion.

[Slide shown.]

MR MEISNER Ckay. So | probably said it too nuch al ready
our reading of the NRC basis for denial of the backfit request is that
Mai ne Yankee has not valid expectation of protection under the backfit
rul e because it's the licensee, not the NRC that's requesting the
exenption. And simlar to that, that in the area of exenptions NRC
action is discretionary.

Now, I'll point out these next three itens on here are
addressed in the denial letter and they note that there's a rationa
basis for the new requirenent that the staff is choosing to i npose and
there's a reasonabl e nexus between that requirement and the exenption
request and that the staff believes this analysis is necessary, but in
our view those things really have nothing to do with the basis for
denial. And as I'll talk alittle bit later, are really a way to create
new pseudo backfit criteria in situations where the staff believes that
backfit doesn't apply. But the staff can't use these criteria, the fact
that there's a rational basis for the new requirement to obviate or work
around the backfit rule. So in that sense they did not seemto be a
basis for denial in and of thenselves, but rather an expl anation of what
happens after the denial occurs, and an expl anation of what can be
i nposed after the denial occurs.

The first major point that 1'd like to address is this

notion that we don't have a valid expectation protected by the backfit
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rule or licensee-initiated changes. And |I'msure you' ve all read our
submittal and | won't belabor points on this, but essentially what the
staff is saying is that there's a directionality here associated with
regul ation that in one case regulations apply, if it's something that
the NRCinitiates or inposes on the licensee but if a licensee were to
take a step allowed under the regulations on their own initiative, then
for some reason that's hard to understand |icensees are not protected by
the backfit rule.

W Dbelieve that there's no evidence in the backfit rule
statement of considerations and many of the very |ong di scussions on
backfit back in the late '80s that would support that conclusion at all
And | want to point out here some of the dangers that we get into with
this kind of position. Cdearly the denial basis applies to al
licensee-initiated changes. The only criterion is that the |icensee
initiate it. Yet, first of all, it's inconsistent with the NRC s own
positions in manual chapter 0514 because that manual chapter very
distinctly addresses |icensee-initiated changes such as tech spec
changes, for instance, and notes that those are protected under the
backfit rule.

Now, the practical effect of this new position is very w de
reaching and is going to lead to some significant regul atory process
di sruption. Let me go back to the inproved tech spec program Wen we
i npl enented that programfor Gand Qulf it took about four nonths of
i ntense di scussion and negotiation with the staff involving literally
t housands of questions on the staff's part. And there were literally
hundreds of times where it was necessary of our part to say, no, no,
this is a new staff position. W've already had a very hard fought
battl e over what the inproved tech specs are to say. You cannot inpose

this at this point, it's against the rules, and in those cases we
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prevailed in every case. Qur only protection, push cone to shove, was
that backfit rule, new staff positions.

Putting in place this newinterpretation of where backfit
rule applies, | believe firmy that there isn't one licensee in the
United States that woul d proceed forward now with the inproved tech spec
program Because as soon as they put forward their suggested new tech
specs, every change there is free gane.

And we know that when we -- even right after all the
agreenents were struck and a few plants started to initiate this, we
knew t hat there were any nunber of staff menbers, prinarily review
staff, who had di sagreements with what was within and without the
i nproved tech specs and did everything they could to try to get the old
requi renments added back in. That's going to happen.

If a licensee has no protection under backfit to inplenent
the inproved tech spec programthen it's fair game. Your tech specs
won't come out | ooking anything like the inproved tech specs are. That
appl i es across the board.

As changes under 50.59 not unlike George nentioned on the
| EEE rul emaki ng, a licensee makes a change under 50.59 under their own
initiative, suddenly sonehow there are new staff requirements, the
residential inspector can cone over and say, hey, | understand you want
to make this change, | think you need to do this, this, and this.
NRC can push through rul enakings like in the | EEE standard and sonmehow
you' ve got to keep track of these rul enakings that only apply when
you' re maki ng a change under 50.59 in the area of rulemaking. 1t would
be chaos, a very difficult situation. And we also know, | think, that
many | i censees make changes not because there is so nuch el ective as
they inprove safety at their plant, and they often do that under 50.59

or that's their inpetus for going in for a tech spec change. So it's
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not just like licensees are trying to get out fromunder sonething, but
it doesn't matter. |In any case the NRC can apply with this position any
changes and new criteria that they wish to on an licensee-initiated
change.

[Slide shown.]

MR MEISNER The notion that the NRC determination is
di scretionary, while | said here it's not discretionary that that really
is incorrect. W recognize that the NRC has discretion in the area of
exenptions, but we al so recognize that a supported exenpti on shoul d not
-- approval of which should not be unreasonably withheld. And we think
that's the case in this situation. |If you go back to the statenents of
consi deration on the decomm ssioning rul emaking in 10CFR50. 82, it's
clearly stated, and we've quoted it in our response that the rul emaking
changes for decomm ssioning plans are inconplete.

Wiile 50.82 is a great change on the part of the NRC, it
really hel ped out the industry a lot. It was explicitly recognized that
it was inconplete and it was explicitly recognized that it was
i nconpl ete in the area of energency planning. And there is also a clear
statement in there that because of these inconplete rul enakings that
licensees will still need to get exenptions approved.

So while clearly the NRC has discretion in approving
exenptions, | think the record al so shows that there was an expectation
that |icensees woul d have to get exenptions to proceed in
decommi ssi oni ng because the rules were not all conplete yet.

So | think there's an expectation and an appropriate one on
the part of the licensee to have those exenptions approved and approved
consistent with their prior license basis.

[Slide shown.]

MR MEI SNER The staff says that our request is not
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voluntary. | nean, it is voluntary. And this is an inportant issue for
all deconmissioning plants. There are internal conflicts in the
regul ati ons because energency pl anning and security plan and ot her
things haven't been updated for decommissioning plants. 1'll give you a
coupl e of exanpl es.

In a fewnonths, | think | ate Septenber, early Cctober
we' re supposed to conduct a biennial exercise under the regul ations.

And the regul ations read such that we have to do that exercise involving
our principal functional areas of energency response. W haven't gotten
approval to drop the offside energency response. W have to conduct an
exercise with NRC, FEMA, and everyone el se that sonmehow gets us through
a general energency. W can't exceed 250 milliremtoday in our design
basi s event in decomm ssioning. That can't get us above an alert |evel.

So we're faced with doing an artificial exercise that's
conpletely unrealistic with adverse training consequences for fol ks or
bei ng nonconpliant with the regulation. Now, you know, FENA is not
ready for this. They haven't proposed any budget for it this year,
they' re not planning -- doing any planning for participation in any
exercise and this is solely reliant on the NRC granting relief in the
emer gency pl anning area to avoid going through this pretty usel ess and
cost| ess exerci se.

The nmore major problemin our mnd is that regulations for
deconmi ssi oni ng plants require that decomm ssioning cost be bounded.
Ckay. W can't exceed certain costs and still be conpliant with the
regul ati ons.

And you all know, | think, that the biggest cost in
decommi ssioning is personnel. And the thing that sets our personne
I evel s at deconmi ssioning plants is al nost solely regul atory

requirements and really the programmatic requirenents. Emergency
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pl anni ng, security plan, QA program the degree to which you downgrade
or declassify your previously safety-related conponents and do the sane
thing with your procedure, surveillance activities, tech specs, and the
like. That's setting our staffing |levels without exenptions to the
regulations. And I'mnot liniting it here just to emergency pl anni ng.
It covers those other ones too, particularly security.

W can't nmeet the regulations. W're in sone sense in
nonconpl i ance, conceptual |y today, because we don't have these
approvals. W're going to exceed what the NRC considers to be an
accept abl e cost |evel for decommi ssioning absent these exenptions. And
it's hard for me to understand how in that case the staff coul d even
come close to considering that these requests we're making are
voluntary.

[Slide shown.]

MR MEISNER |'Il be honest that the statenent that irks me
the most in this denial is this idea that, hey, Mine Yankee, you can
just retain your emergency plan as is. |f soneone in the industry told
nme that, | would say that was a very irresponsi bl e position.

Like | said earlier, we can't remain conpliant with our cost
goals, we certainly can't remain conpliant with our fiduciary
responsibilities to the people that are paying this deconmm ssioni ng ad
infinitum the rate payers and the owners, and it's sonething that no
utility person in his right nind woul d consider doing.

W have to step out, we have to start decommi ssioni ng these
plants, and we shoul dn't be shackl ed by unnecessary regul atory
restraints that don't add any safety benefit to the process. And |
think taking a position that we can sinply sit still and do nothing is
per haps irresponsible on the part of the NRC as wel | .

[Slide shown.]
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MR MEISNER |'mnot going to spend any tine on this
because this is going longer than | thought, but as |I nentioned up front
then the staff has through the denial letter posited newcriteria for
situations where the backfit rule doesn't apply and is now creating ad
hoc secondary backfit criteria for what it's okay for the staff to
inpose on us. | think they really have no rel evance to the issue we're
here to tal k about today and |'d just caution against proliferating
criteria under different situations and difficulties in follow ng and
appl ying those criteria.

So in summary, we believe the staff denial ignores
precedents. W don't think the staff has rested on precedent at all in
this case. |If anything they change it with every new plant that comes
up. And they surely don't rely on the resolution of the generic issue
on spent fuel pool safety. New ad hoc backfit criteria, it clearly
reverses the generic issue results with no analysis to back it up and,
you know, overall it puts us in the situation where the underlying
pur poses of rules are subject to change w thout any notice, conmment, or
analysis. And, in other words, in the area of licensee-initiated
changes, they're subject to any new staff condition that any staff
nmenber cares to inpose on that change. And this is really an untenable
position for the industry as a whole as well.

[Slide shown.]

MR MEISNER Let me finish up here with sone thoughts.

CHAI RVAN ZWOLINSKI: Can | go back to your summary slide?

MR MEISNER  Sure

CHAI RVAN ZWOLI NSKI : The staff denial ignores precedents.
Are you famliar with the Trojan exenption?

MR MEISNER Well, only to a certain degree. Energency

pl anni ng?
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CHAI RVAN ZWOLINSKI:  Right. | thought | had heard that
sonehow the staff had Zircoid fire in that sonehow and then sonehow I
think seismc got involved or --

MR MEI SNER  Yeah, let ne address that, GCeorge.
Specifically for the E plan exenption, the Trojan approval was
consi stent with the resolution of the generic issue which concluded that
there's not sufficiently high probability for this event to be
considered further. And it was based on probability that the exenption
was approved. There was no analysis of how | ong do you have to go
followi ng shut down or decay the be | ow enough to reach a certain
t enper at ure.

CHAI RVAN ZWOLINSKI: So in the staff ignored precedents, if
there was a precedent, it seens |like the nost recent case that the staff
processed -- and | think the tinmeline indicates it was Trojan,
apparently there's a difference or a significant change between the two
revi ens?

MR MEISNER It wasn't --

CHAI RVAN ZWOLINSKI: | don't neant to put words in your
nmout h, but | want to understand.

MR MEISNER  Yeah, let ne just find it, John, but | thought
Yankee Rowe was - -

CHAI RVAN ZWOLI NSKI: And whatever the criteria were that the
staff used and how the safety evaluation -- things it said, whatever, |
have not reviewed the --

MR ME SNER  Ckay.

CHAl RVAN ZWOLINSKI: But | heard George say, and you guys
can speak for yourself, | heard that Zirc fire sonehow was invol ved, but
ultinately it seemed to be a seisnic concern?

MR MEISNER Well, Zrc fire, the initiating event, the
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postulated initiating event for Zirc fire is a seisnic event. It's a
cat astrophi c seismc event that busts your spent fuel pool w de open and
i nstantaneously drains all the cool ant.

CHAl RVAN ZWOLI NSKI ;' Ckay.

MR MEISNER So, therefore, to get there you need to
consi der the probability of such an event.

CHAI RVAN ZWOLINSKI:  So it ignores precedent, the staff did
not apply the way it reviewed Trojan to the way it's review ng you?

MR MEISNER That's right. That's right

CHAI RVAN ZWOLINSKI: It still has Zirc fire

MR ZINKE Zrc fire is an issue.

MR MEISNER It never got to Zirc fire because it said you
can't have the seisnic event.

CHAl RVAN ZWOLI NSKI : Ckay.

MR MEISNER You only get to Zirc fire after you drain the
pool. So if you don't drain the pool, you don't have a Zirc fire

CHAI RVAN ZWOLINSKI: But we'll be able to reviewit. But it
just seens as if maybe they started with Zirc fire and the |icensee
ultinately was able to show that's not a credible event because their
design of their pool or the probability of a seismc event or --

MR ME SNER  Ckay.

CHAI RVAN ZWOLINSKI : -- ultimately now becomes not credible
to postulate, thus the Zirc fire goes away. But they may have started
with the review being Zirc fire as the design or the criteria.

MR MEI SNER  Yeah, that could very well be. | know we
di scussed that briefly back in the fall with the staff, and it was clear
that they weren't interested in | ooking at seismc probabilities.

CHAI RVAN ZWOLI NSKI: Ckay. |'mjust focusing on staff

denies -- denial ignores precedents and |' mgoing back to Trojan and not
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having that in front of us, that has the potential to have precedents?
MR ME SNER  Yeah, you can call that the precedent, John,
but ny intent for putting that down was the percent was the generic
issue resolution. It wasn't the individual approvals as the years went
on. The only purpose for which we put that up was to show the staff
hasn't mai ntained a position anywhere. And nost of themare

i nconsi stent with the generic issue resolution.

MR COONGEL: Including that one.

MR ME SNER I ncluding that one.

MR QOONGEL: I ncluding Trojan?

MR MEI SNER  Yes, they --

MR QOONGEL: Ch, okay. Because | heard you --

MR MEISNER -- that inny nind is a clear backfit. I'm

not trying to conpare us to Trojan and say the staff should have applied
the same criteria to us as they did with Trojan because applying it to
Trojan is a backfit.

MR OONGEL: kay. Because |I thought you said earlier that
in accordance with generic issue 82, Trojan was approved because of the
low probability. And that's not the case. | believe that they | ooked
at it as an individual case starting with the Zirc fire as John is
saying an then had a method by which it was possible to argue that
pat hway and the concl usions regardi ng the needed EP away?

MR MEISNER That's right. | was sinply trying to draw a
parall el that the generic issue was resol ved based on | ow probability.

MR CONGEL: Ckay.

MR MEISNER And so was, ultinmately, Trojan.

CHAI RVAN ZWOLINSKI: So | was just trying to -- | was trying
to foll ow each one of your summary points and | wanted to nake sure |

was understanding it.
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MR ME SNER  Ckay.

CHAI RVAN ZWOLINSKI: I f you want to nmove on, go ahead.

[Slide shown.]

MR MEISNER Ckay. Well, just a few nore points to nake,
and these are requests to the appeal panel itself.

W woul d ask that in this case with the ongoi ng energency
pl an exenption reviews and for the insurance exenption that rather than
wait the outconme of this panel deliberations that staff guidance is to
-- since we're in the backfit process, to timely proceed with those
reviews and issue the exenptions. And | understand that we're very
close to the end on those. And one of the reasons why we put in the
backfit request to begin with was to short circuit a long, long review
time. So given that the staff guidance is to issue those things
forgetting the pending issue, we think it appropriate that the panel
direct the staff to immediately issue those exenption approval s.

Qur second request | talked about a little bit --

MR LAINAS: Before conmng to a conclusion --

MR MEISNER  Pardon mne?

MR LAINAS: Before comng to a conclusion as to whet her
this is a backfit or not?

MR MEISNER Yes, and let ne reread the staff guidance on
that from manual chapter 0154 -- 0514. It says that licensing action
which is what we're going through now, the energency plan exenption
requests, shall not be delayed by NRC actions during the staffs’
eval uation and backfit transmittal process or a subsequent appeal s
process which is what we're in now

The intent is that you carve out the issue in dispute, in
this case the Zirc fire, and proceed with the remai nder of the |icensing

action. And that's what we're asking the staff to do to sinply, in this
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case, conply with staff guidance on their backfit process. And we're
asking furthernore that we'd like --

MR LAINAS: You've got to be alittle bit more careful --
right now, all right, the staff is continuing with its review of the
issue on its merits --

MR ME SNER | ndependent of Zirc fire

MR LAINAS: -- as you requested earlier --

MR MEISNER R ght. And we're sinply asking that those
approval s be issued i ndependent of deliberations, sir. | assume the
panel isn't going to turn around a decision overnight. And we --

MR LAINAS: Not overnight. Ckay.

MR MEISNER -- would not want the panel's reviewto hold
up the issuance of the approvals.

CHAI RVAN ZWOLINSKI: | think we consider the panel's
activity to be holistically independent. W do owe the office director
a view and an opinion of this natter, but |'munder the inpression the
staff is continuing to work day-by-day on both of these.

I'mnot aware of any direction to hold up that activity at
all.

MR MEISNER W did include that in our letter request, the
appeal letter. And we addressed it to M. Cal han and asked that that --
that the staff be directed to do that. So | amsinply reiterating that
request here. And we ask as part of your deliberations, |ike I
mentioned up front, that you disallow any new reasons why this is not a
backfit that those things shoul d have been included in the backfit
denial letter if they were appropriate. And we ask that you determ ne
in this case that backfit in fact does exist.

And furthernore, that in this case the backfit evaluation

was real ly done sone years ago and was as a part of generic issue 82
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resol ution.

And finally, in going back to the context | tried to lay out
for this, I"'mnot sure this appropriate to request of the panel, but we
feel that backfit in general is not sonething staff considers routinely
or even exceptionally. And we think the staff has to follow the rules
just as nmuch as the licensee does. And |I'mnot sure that at |east the
spirits of the rules are being followed in this case, and you know, |'d
be happy to go into nore detail about exanples and things, but | think
on their face it's clear that if nothing else, the staff does not
consi der new positions or does not address new positions as backfit
before they issue themand | suspect really doesn't think about it.

But | ask for your help in that respect and it night be
worthwhile to take a | ook as to how the backfit rule is inplenented
within the NRC and on a generic basis, not just associated w th Mine
Yankee' s request and draw your own conclusions. But in any case | do
think it worthwhile for the panel, just as a spot check, call in a few
PMs, call in a some reviewers and ask them how nany backfits they've
identified in the |last year and see what the result is. And that's al
| have. And | appreciate your time and attention

MR LAINAS: | guess we're going to hear sonething from Nel,
| guess.

CHAl RVAN ZWOLI NSKI @ Yes.

MR LAINAS: But | think the panel is set to |ook at what's
been going on with respect to Maine Yankee. As far as generically is
concerned, | wonder if NEI -- naybe they'll tell us whether NEl is
approaching this, you know, generically with the NRC -- the generic
aspects of this issue.

MR MEISNER W can get into that, but | think it's

somet hing worthwhile to consider. You are the first appeals panel in
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six years, you know. | mean, that neans sonething.

MR LAINAS: Maybe.

MR MEISNER And you're the first people that are in sone
position to maybe draw sone concl usions that go beyond an narrowy
constructed backfit.

MR LAINAS: | wonder how nmany backfit requests have been
made by industry during those six years?

MR ME SNER  Yeah, not very many. Like | said, the
industry is apathetic. Once you make one, it doesn't get anywhere.

MR LAINAS: That's right.

CHAI RVAN ZWOLINSKI: | would like to read, just so the
record is straight, you are tasked, speaking to the panel menbers with
recommending to the director, NRR whether or not the criteria being
used by the staff in evaluating a Maine Yankee request for relief from
of f-site energency preparedness requirements of 10CFR50.54q costs due to
backfit, that was the envel ope or the box that we were asked to assess.
Sore, if not a fair amount of your presentation goes beyond this
particular directive. And what the panel will probably do in a
different session will probably discuss do we want to render a view or
observation or opinion. But | think we have in our charter, a specific
direction that we nmust fulfill and | think your request is, go beyond
your charter to render an observation or view

MR MEISNER That's right.

CHAI RVAN ZWOLI NSKI : Wul d that be a reasonabl e
interpretation of your request?

MR MEISNER  Yes.

CHAl RVAN ZWOLINSKI : Do you have any nore questions of the
l'i censee?

MR CONGEL: No.
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MR LAINAS: No.

MR MEISNER | think at this point, did you want to say
soret hi ng, Don?

CHAI RVAN ZWOLINSKI: Wl |, if you all are essentially done,
| don't think we have anynore questions of your folks. 1'd like to nove
on and afford others an opportunity to speak. And, thank you for your
very detail ed presentation.

MR ME SNER  Thank you.

CHAI RVAN ZWOLI NSKI: | must say, just speaking for nyself, |
will need to read the transcript to really let sone of this sink in, and
there are other documents. And | think all of us are taking our role
fairly -- quite seriously. So, you' ve given us a lot of infornation and
to digest all of that over a few days is not going to be easy. But we
are trying to work in a rather short tinefrane.

MR MEISNER And | don't doubt that you're going to give
this good consideration and due consideration. And | hope you
understand on our part, this is not a contentious issue, but a heartfelt
issue. And it's something that is really making a difference for Mine
Yankee and naking a difference in an area that is not safety significant
at all. Thank you.

CHAl RVAN ZWOLI NSKI : Thank you.

MR DMVIS: Don Davis from Connecti cut Yankee and Yankee

Connecticut. | just had a few comments. | think Mke and George did a
superb job at going through lots of details in history and | just wanted
to make a couple of points. In fact, | would also try to go beyond your

charter, as you read it, to include Connecticut Yankee in that same
issue in that essentially everything that Mke said applies to
Connect i cut Yankee and maybe even with some extra little twists that you

ought to consider. Also, | think that this a good forum not only just
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because of the managenent contention that you're going to bring to it,
but | suspect there's going to be others in the NRC nanagenent that
will, you know, be interested in what was occurring today and so | woul d
nmake a pl ea beyond just the backfit issue of sone nore managenent
engagenent in review ng what's going on in decomm ssioning, and this is
a good exanpl e of areas where | think whether it's backfit or just the
NRC exercising its managenent responsibility that needs some focus as it
pertai ns to decomm ssi oni ng pl ants.

First I'd like to say that specific to CY, Connecticut
Yankee, it was shut down around five nmonths earlier than Mine Yankee
and nost of the licensing actions submttals were, you know, submtted
t herefore sonewhat before that plant and we're essentially in the sanme
position as Maine Yankee waiting for staff review | think that it's
inportant to look at the safety significance of this issue.

As you brought up, John, you know, | think all of the
utilities out there, certainly Mke and | are very interested in dealing
with safety issues. And | think we need to | ook at the safety
significance of issues like this. As far as | can see, and | shoul d
tell you that Connecticut Yankee did a sinilar calculation to Mine
Yankee to calculate if there was a potential for Zirc fires, and if so,
when it occurred. W used a different consultant and a different
conput er code and concluded in a -- |'d say, a consistent manner with
Mai ne Yankee, that the potential did not exist or certainly does not now
exi st at Connecticut Yankee.

And so here we have really three independent cal cul ations
one by the staff, one by ScienTech for Maine Yankee, one by Full Tech for
Connecti cut Yankee all concluding that there really isn't a potential
for a zirc fire at these facilities. And yet we're still sitting there

basically with the requirenent for full scope energency planning, we're
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sitting there paying insurance, costs that hit us at $3 to 500,000 a
nmonth. And the only thing outstanding is staff review of our
subnittal s.

In fact, | understand the staff consultant review and our
submttal is essentially, you know, concluded that it |ooks reasonabl e.
| think we have the sane problemthat Mine does as to what |evel of
conservati smdo we put on this cal cul ati on because there's no, you know,
ground rules. No standard review plan, no precedent in the regul ations
for, you know, what should be the right |evel of conservatismfor a
situation like this. So here we are, if you will, as far as |I know,
nobody indicating that there's a safety concern out there and yet the
licensing actions aren't being, you know, processed. And we are, you
know, it's basically spending a | ot of nmoney and deconmi ssi oned plants
are in a different position than an operating plant when it comes to
pendi ng funds. W have a trust fund. W have a linited amount of noney
avail able to decommi ssion that facility. And we have a joint, | think
desire to do this decomm ssioning and finish it up in the best job we
can and, you know, |'msure we can go get nore noney fromthe rate
payers or fromsome source if we have to. But it's a rmuch nore painfu
process than for an operating plant or for a plant that's producing, you
know, income if you will.

So | think that needs some consideration. | think it's an
obj ective that the NRC has indicated concerned thensel ves, inadequate
funding for decommissioning. And | think that as a result sone nore
attention and priority to deal with the inconsistencies in the
regul ations that require us to ask for |icense anendnents and exenpti ons
woul d be prudent. So | would command nore fromthat perspective.

| think that as we deal with the |lack of safety significance

of this particular scenario, besides being very renote, all of the




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

52
analysis that I'maware of shows that it's not even a potential. It
seens to go, again, counter to the Commi ssion's phil osophy of
ri sk-informed deci si onmaki ng. You know, the risk seens to very, very
small if it exists at all. And, you know, | think that whether it's
this panel or staff managenent in general, you know, | think sone focus
on that woul d be hel pful or us.

| think | support everything that Mke and George sai d about
the backfit in general and | think that | woul d al so enphasi ze the
position that Mke had indicated and certainly | share is that the nost
i nportant thing for both of the plants is to deal with the |icensing
actions so we can stop paying for insurance that we don't need.

And, you know, the aspects of whether 51.09 apply in
backfitting would be useful, | think, for the whole industry to dea
with. But for both of our plants, the first priority, if you can help
put sone nore nmanagenent enphasis on it, is to deal with the |icensing
action because we continue to have to pay for this, we continue to
basically be sending very difficult messages to the | ocal communities as
we go out there and communi cate to themthat we're, you know, going to
be elimnating off-site planning, we don't need the sirens, and we
expl ai ned why, and yet, you know, we don't have the licensing actions to
support that.

So, you know, it sends a very confusing message to the
public in a decomm ssi oni ng environment al so

So | would just add, you know, those additional comments to
what M ke and Ceorge have sai d.

CHAl RVAN ZWOLINSKI : Are you naking an assertion that the
agency, in ny words, is very heavily focused as far as the operating
reactor the ongoing safety of the operating reactors and hasn't applied

the appropriate overall management attention throughout the agency to --
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MR DAVIS: Decomm ssion pl ans?

CHAI RVAN ZWOLINSKI:  -- in so nmany -- nore of a newer area,
or --

MR DAVIS: | would agree with that. |In fact, |'ve nade
this point to SamCollins in formal settings that | think that it's very
much |ike, you know, when | was at the staff sone 20 years ago or nore,
and we were shifting fromlicensing plants to operating plants and we
needed to devel op a separate technical staff to deal with those kinds of
i ssues and the licensing issues, the fact that there were different
standards and different |levels of safety issues to consider. And |
think that sane thing happens w th decommi ssioning. W get al nost the
worst of both worlds. W get like lowpriority and no attention, you
know, in ternms of the issues we need to deal with. And, frankly, there
are very fewissues that we need to deal with. | nean, you know,
there's like a handful of |icensing actions.

| should tell you now the plant has been shut down for two

years, our chemsts are still taking -- because the tech specs require
themto, because we still have our full power -- many of our full power
tech specs still taking chem stry sanples of our reactor cool ant system

and have to do, quote, "engineering analysis" if they' re out of specs
even though we're getting prepared to inject, you know, chenicals to
decontanminate it. And | should say until maybe recently, in the |ast
few days, we still have those tech specs.

['mnot sure we're in transition, but, you know, that just
doesn't nake sense for a systemthat you plan to chop up and bury to,
you know, do chem cal sanpling on it. And it's those kinds of things,
it would be very sinple for the staff to approve |license amendnents in
those areas. And, in fact, they're really generic, | mean, any pl ant

that goes into decomm ssioning, boom you know, the kinds of |icensing
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actions we need are all the same. And | think a cookbook coul d be
prepared very quickly and those things could be issued -- should be

i ssued very -- in fact, 1'mgoing to advocate to the industry that they
try to do node 7, you know, so that they're not stuck like we are with a
year or nore waiting for licensing actions or two years just, you know,
at this stage. Get node 7 for deconmi ssioning and save yourself a whol e
| ot of noney and aggravati on.

CHAI RVAN ZWOLINSKI: | don't want to ninimze the
significance of decomm ssioning facilities, but | think |I've heard you
and M. Meisner essentially say in so many words, once you have entered
t he phase cal |l ed decomm ssioning, your viewis the staff should be able
to act alnost inmmediately to grant relief in areas such as EP, security,
et cetera?

MR DAVIS: WlIl, within standard acceptance criteria that
we can preestablish. | think that's true. | nean, you know, there are
some issues that require some tinme to deal with, but many of them can be
pre-established, | think.

CHAl RVAN ZWOLI NSKI : But tineliness of |icensing action
processi ng, overall managenent attention in the area, maybe the two
really go hand in glove

MR DAVIS: Rght. And | understand the staff's position --
| mean, difficulty in that, you know, operating reactor issues there
have a | ot nore safety significance potentially and they need, you know,
staff priority treatment. But, you know, there needs to be sone bal ance
here because we are in a situation where we're working with effectively
a fixed pot of nmoney to finish off, you know, the tail end of a plant
slide, and in fact, the risk levels are significantly different than
operating reactors. And | think that, you know, the staff needs to

consider that in the way they approach the issues.
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CHAl RVAN ZWOLI NSKI : Thank you, Don. Mke --

MR LAINAS: Just real quickly. You could have clained --
you haven't clainmed a backfit?

MR DAVIS: Well, | will informally add CY to the pot
because the issues are exactly the same, except that we're, you know,
four or five nonths, you know, earlier in the process but the technical
issues are identical. And, you know, | think Mke is -- has said it
right in that, you know, we don't see any industry issues here because |
think the industry is not convinced that this will ultinmately go
anywhere. But | think independent again, of whether it's a 5109 issue
inalegalistic sense, there's a managenment responsibility that the

staff has to | ook at issues |like this.

MR LAINAS: How close are you to resolution of this?

MR DAVIS: Pardon ne?

MR LAINAS: How close are you to resolution?

MR DAVIS: On this issue?

MR LAINAS: Yeah, do you know?

MR DAVIS: You know, | don't know. You know, | think it's

fairly close if | take the informal feedback fromthe staff's
consultant. You know, they seemrelatively satisfied, but | have no
idea of what it's going to take in terns of going through the staff
managenent. | don't know that anybody because it's the first tinme. |
nmean, nobody has revi ewed one of these cal cul ations before. The NRC
staff has it, soit's precedent. How do either of us know since it's
the first tine? And the raw definition of a backfit is when you're the
only one that's ever gone through it. You know, | think it has to be a
defective backfit because we -- none of us have any precedent.

CHAI RVAN ZWOLI NSKI : Ckay. Thank you. M ke.

MR MEI SNER  Just real quickly before we -- there are only
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a handful of things that |licensees need to kick off a very successful
decommi ssi oning. W need approval for the fuel handlers' requiremnents,
you know, you convert |icensed operators to fuel handlers, they need
approval of their defuel tech specs, energency plan, and security plan,
and then sone | esser things like insurance. But those four major ones
there's absolutely no reason why that can't be a cookbook, project
manager revi ew and approval w thout having to go to the revi ew branches.
In fact, they shoul d be because every plant is the same in the
decommi ssi oni ng.

I nstead, though, we get into the situations that we're
battling here where everything is unique, even though they've done it on
five other plants in the past, the instant issue is always unique that a
new revi ewer comes up with new requi rements or pseudo requirements and
when you couple that with the fact of very little reviewtime these
days, Miine Yankee submitted its energency plan in Novenber of |ast
year, |'mnot sure we had nore than one day of reviewtime and we got
the reviewer here, he can tell us, until My, June?

MR DAVIS: And just to reiterate --

MR MEISNER On that order, the same thing with security.
W submitted a security plan shortly thereafter. W didn't get nore
than a coupl e of days of security reviewer time until June.

MR DAVIS: And just to support Mke, it's the sane thing
| had to call up Sy, you know, four or five nonths ago because Kenyon at
MIlstone is calling nme and saying, you know, | need to take your
resources for emergency planning to let the MIIstone plant restart. |
nean, you know, given the priorities and the consequences, sure, |'ll
step behind. But, | mean, that's crazy. You know, | mean, in reality
to have to nake decisions like that froma resource perspective. Wen

you |l ook at the risk significance of what we're tal king about, it just
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MR ME SNER  And what happens then is Don and | get on the
phone and we call it Sy-wise. W call Mke and ask him-- we call Jack
Rowe and we eventually work our way up to Sam Col I ins and soneti mes Joe
Cowan, and we irritate the hell out of everybody.

MR DAVIS: Wll, Mke does a nuch better job than | do.

[ Laught er. ]

MR MEISNER  Thank you. |[|'ll take that as a conpliment.
And you do that enough and it's a very difficult situation to retain
rel ati onships. But at the same time that's our job. W can't be
spendi ng $300, 000 a nmonth in this.

MR DAVIS: So | would say, | think that's, you know, while
this isn't your specific charter, | would like to use this forumto
bring up these other issues that | think you could help us out with a
lot. I'msure just airing themwll help it out.

MR LAINAS: How long has this stuff been --

MR DAVIS: Wich stuff?

MR LAINAS: Wll, the issue --

MR WEBB: Novenber '97. That's for Mine.

[ Si mul t aneous conversation. ]

MR MEISNER | think John submitted in April of '97.

MR DAVIS: Yeah, so, now we're just tal king about 14 nonths
or 18 -- | nean, you know, a long time.

CHAI RVAN ZWOLI NSKI : Any nore questions for M. Davis?

[ No response.]

CHAl RVAN ZWOLI NSKI : Ckay. Thank you.

MR BEEDLE: M name is Ral ph Beedl e and what | would |ike
RIL to dois add a little bit of a kind of a generic perspective to this.

& You have a licensee under Part 50 who subnits a request for an exenption
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to enbark on sone new venture in the operation of this facility and as a
result of that exenption request the staff says we'd be glad to grant
that exenption if you will do this little project. Now, that's what
we're tal king about today is that little project. |Is that a backfit

i nposed on the licensee in the process of trying to achi eve some
exenptions? And in this case it's the Zircoid fire analysis for the

pl ant and the exenption requests as associated with the E plan as he
enbar ks on a decomm ssioning node for his facility.

| see five generic issues in this process. One is the
applicability of the backfit rule to the deconm ssioned node pl ant.
Second is regulatory basis for nodifying |icensing basis, backfit
applicability to licensee-initiated requests, backfit applicability to a
di scretionary action in decommissioning, and third is backfit -- or the
fifth is backfit criteria.

Ckay. MNow, these issue arise not fromthe request for
exenption or the request that the utility take some action in order to
satisfy the reviewers granting that exenption, but fromthe rational e
that comes fromthe staff in the process of addressing the utility's
plea that the inposed requirenent is a backfit. So it comes fromthe
t hought processes that the staff has devel oped here and | think those
are very inportant because they set the precedent for future actions on
the part of the staff. |If we're successful in a condition that says
that the licensee-initiated requests and things that fall fromthat
initiated request by a licensee are not subject to backfit, that has
significant ranifications throughout the rest of the industry,
particularly for the licensees that are going through deconmm ssi oni ng.
But it also has inplication for other |icensees as well.

So in the first, the decomm ssioning plant really should be

afforded the protection in the backfit rule. There is no indication in
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t he vol um nous rul emaki ng records for the backfit rule, 51.09, guidance
for the backfit it NUREG 1409 or CRGR procedures to indicate that the
Commi ssion had any intent to renove Part 50 |icensees fromthe backfit
protection sinply because they were going through decomm ssi oni ng.
There is nothing that we read in any of those docunents that woul d
suggest that there is a change in the applicability of backfit rule and
protection as the |licensee goes through that phase of operation

They are still Part 50 licensees and | would argue that if
we elimnate the backfit rule, just arbitrarily, then maybe we coul d
elimnate a lot of other rules under Part 50 |icense requirenments sinply
because we went into the licensing node called deconm ssioning. And
don't think that the staff would find that acceptable either. | rmean,
think that goes w thout saying. But that's what the staff has said in
the case of the backfit rule.

CHAl RVAN ZWOLI NSKI ;' Your point being Part 50 is Part 50

until --

MR BEEDLE: You grant an exenption of take the license
anay.

And Part 50.109 is part of the Part 50 licensing. O at
least the last time | looked it was. And what we've got here in the

case of Miine Yankee is the staff has said, Mine Yankee because you're
i n a decomm ssioning nmode, 109 doesn't apply to you.

Ckay. The second issue, it appears that the staff is
attenpting to i mpose a new acci dent sequence in this case, the Zirc fire
as a basis for the emergency plan requirements at Mi ne Yankee and
ot hers.

It's tantamount to using the exenption request that the
i censee wants to have approved its attenpt to have hi m change his

licensing basis in order to grant that request. And there is certainly
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a desire on the plant's part to get that exenption. So he's willing to
accede to the staff's requirenent or request to go conduct one of these
anal yses.

In fact, that desire is so strong that Mine Yankee enbarked
on the anal ysis before the staff ever made a formal request that they do
that in response to the exenption request. And we see that happening
every day in the utility world. It's the licensee's desire to nove
forward in this direction and the staff says, and the staff -- when |
say "staff" I'mtalking fromthe residential inspector all the way
through call Shirley Jackson. They want this -- if you want this then
you need to take this course of action and the |icensees in genera
agree that if they're going to be successful, then they need to succeed
tothe license or to the regulator's desire to take some particul ar
course of action, a study, nodification, whatever. And very few
utilities tend to balk at the inmposition of those requirenments. And
then the question is, why don't the utilities balk at that? Because
they fear that if they don't then they've agreed in their SALP that they
are reluctant, they're recalcitrant, they are not agreeable, they do
things that we don't like and therefore we drop that SALP, you know.
W'd like to see you use your simulator to run enmergency plan drills.

W want you to sinulate. There's no requirenent to do that. But there
are sone reasons where if the utility doesn't use a sinulator to run his
E Plan drills, you read about that, that the utility isn't using al
available, the utility isn't using new technology, the utility doesn't
have realismin similating the emergency plan. So that means just one
of the exanpl es of places where you feel the pressure to go do above and
beyond requi rements because a particular staff nenber wants that done.
So that's what we got in the case of this pressure that goes on that

really constitutes backfit.
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CHAI RVAN ZWOLI NSKI : Your broader assertion takes fromM.
Davis' comrent of the old licensing transition to operating reactor. In
order to get a license utilities seeningly would accept al nost anything
| want to get on plant operating.

MR BEEDLE: Right.

CHAI RVAN ZWOLINSKI: Now that the |icensees are operating
in order to amend the license they'll acquiesce to positions that maybe
they don't fully ascribe or had intended to ascribe, but to garner
acceptance or approval fromthe staff to have the amendnent issued,
they' re accepting a priori essentially nmaybe a backfit and actually
adopting that. And now | have precedent, the industry has accepted that
precedent, the next licensee nmay be required to essentially adopt the
same precedent. So the staff is essentially backfit.

MR BEEDLE: Absolutely. Absolutely.

CHAI RVAN ZWOLINSKI: I f 1" mreading the operator venue and
then the transition over to decomm ssi oni ng?

MR BEEDLE: Right.

CHAl RVAN ZWOLI NSKI : Ckay.

MR BEEDLE: Very well -- stated rmuch better than | did.
Thank you

| think this is a particularly problematic issue in the case
at Maine Yankee and Connecticut Yankee on this Zirc fire issue. Here we
have a plant that's being asked to either validate or justify or
determi ne whether or not this particular event is sonething that ought
to be incorporated into the design of the decomm ssioning plant or maybe
even backfitted into the design of an operating plant. This is an issue
that's been with us since 1989. And why we are in 1998 causing this
plant to delay in executing a reasonabl e programof reduction in an E

Plan to resolve an issue that the Agency has had on the table for sone
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period of time, just does not nake a lot of sense to ne. |It's alnost as
t hough Mai ne Yankee is being held hostage to resol ve some technical
concern on the part of a staff nenber or several staff nenbers. And |
think that ought to be a concern to the agency as a whol e.

MR LAINAS: |It's also a question on Connecticut Yankee;

right?

MR BEEDLE: Yeah, | use Miine Yankee kind of as the generic
kind of a sense. | want to talk to you -- | don't want to get in
between the point and the conditions that Mke is naking. | want to try

and deal with it in a broader, generic issue all the way. W need to
refer to himon occasion, so he's ny generic poster.

MR ME SNER  Thank you.

MR BEEDLE: You're wel core.

Third, the staff clained that the |icensee submitted this
exenption request and is not entitled to backfit protection because it
was licensee-initiated. | really find that sonewhat incredible that
when the |icensee request for an exenption and the staff says, we'll
grant you this exenption if you enbark on this programthat that -- the
fact that the |licensee requested sone exenption nmeans that this program
that the staff wants to inpose isn't subject to backfit just doesn't
nmake a | ot of sense to ne. That means that every licensee that ever
submits an exenption is subject to i nnunerable nodifications to his
license without the protection of backfit. That's exactly what it
neans. Wiatever the issue, no matter how significant or insignificant
it is, the licensee is going to have to do it regardl ess of what the
l'icensee feels is the significance of it.

| just find that that's totally inconsistent with the intent
of the Commi ssioners when they put the backfit rule in place. And it

was the very thing for which the backfit rule was issued.
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Four, Maine Yankee in response to the challenge on the
backfit issue, Maine Yankee was told that the exenption request was a
di scretionary issue and that, you know, therefore, this backfit claim
shoul dn't be considered, that if you ask for an exenption that this --
that the staff has the discretion to grant the exenption, we don't doubt
that. That's clear. |In the case of the deconm ssioned plant and the
decommi ssioning rule, the things |like the E Plan and security plan were
clearly recogni zed as things that would require exenption. | think
exenptions were encouraged in the decommssioning rule and it was a
matter of the decomm ssioning rule didn't get around to dealing with
those particular issues. So | think there was a clear understandi ng as
you enbark on this phase of plant operations understand Part 50 that you
woul d request exenptions to Part 50 in order to allow you to continue
t he decomm ssi oni ng process.

So this discretionary character that's been applied to a
decommi ssi oning plant's exenption process, | think is inappropriate. |
think it's al nost a necessary condition in order to execute the
decommi ssi oni ng process.

Now, the fifth point is the criteria. W're using this
particul ar response to the M ne Yankee appeal to establish newcriteria
for backfit. In other words, if | ask for an exenption, if | can
sormehow logically tie this request for additional information to or
programto the exenption request, if there's sone logical |ink then
shouldn't have to worry about backfit on the part of the staff. That's
the kind of criteria that's being established in the Mine Yankee case.
And | think that's inappropriate. | think the backfit rule has
criteria. That should be the criteria. W shouldn't be inventing new
criteria. If we do, we ought to change the backfit rule and put that in

there, not do it through individual case situations
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So, now the observation, and | nade it earlier, is that
we've got a Zirc fire that's been on the table since 1989, we're now
hol ding this plant hostage while we try and resol ve that issue. | just
-- | think that's inappropriate. | think there's got to be a better way
for the agency to resolve technical issues rather than hold an
i ndividual plant at risk. And "at risk" is noney. |It's costing this
plant a lot of nmoney to continue to maintain the E plan, security plan
and so forth as it goes through that deconm ssioning process. As he
pointed out there is linted amount of money in that trust fund, every
dol l ar he spends needl essly neans it's another dollar he can't enpl oy
for cleanup or dollars that he can't use in other places that night be
nore appropri at e.

CHAI RVAN ZWOLINSKI : I's your point that the agency shoul d
get on with conpletion of rul enaki ng such that the industry has a well
under st ood set of criteria basis expectation of the staff,
predictability of the regul ator?

MR BEEDLE: | think that the --

CHAl RVAN ZWOLI NSKI : Because | think your issue is not so
much this particular |licensee, as the generic base.

MR BEEDLE: Right.

CHAI RVAN ZWOLINSKI: And | think you're saying, do sonething
generic so that this doesn't recur?

MR BEEDLE: Correct. |It's becomng clear with the Mine
Yankee case that the application of the exenption process in the
decommi ssi oni ng pl ant phase is not as clear as we had expected it would
be. W had thought that the exenption fromE Plan requirenments and
security requirenents and so forth would be relatively clean, that we
woul dn't have other things tacked on there so it was -- you know, |

don't we ever really concerned ourselves with having a change in 109 in
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order to nake those things nore clearly defined, although maybe that's

what we need to do. | think the staff could do that tough.
CHAI RVAN ZWOLINSKI : | guess ny point was nore into 50. 82
and into decomm ssioning itself. It --

MR BEEDLE: Weéll, yeah.

CHAI RVAN ZWOLINSKI:  -- that earlier there were sone hol es
inthe rule --

MR BEEDLE Yeah.

CHAI RVAN ZWOLINSKI: -- fill it all up, make it a whole
rul e.

MR BEEDLE: Yeah. | said "109", but | meant 82 the, yeah,
yeah.

CHAl RVAN ZWOLI NSKI @ Ckay.

MR BEEDLE: In the case of 109, if we want to change
backfit rule criteria, then we ought to change 109 and not do it through
this process -- this process of trying to deal with an exenption for
Mai ne Yankee.

So with that, | do appreciate the opportunity to raise sone
generic issues. | recognize your charter is to deal specifically with
Mai ne Yankee, but | think that what you have today is an opportunity to
ook at -- while you're focused on Maine Yankee, you have an opportunity
to look at the broader issue and naybe it will be another six years
bef ore we come back with sone backfit rules if you can figure out how to
convey the right message to the senior nmenbers of the staff there. So,
t hank you very nuch.

CHAl RVAN ZWOLI NSKI : Thank you.

MR BEEDLE: | would add one other thing. | had asked some
folks at NEl to prepare sonme detailed comments. | would like to provide

these to you if | nmay, and give you -- it gives you some of our thought
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we just tal ked about.

CHAl RVAN ZWOLI NSKI : Wbul d you have any problemwith those
bei ng appended to the mnutes of this meeting?

MR BEEDLE. Not at all. Not at all.

CHAI RVAN ZWOLINSKI: So we' Il attach it to transcription
Thank you

MR BEEDLE  Thank you

CHAI RVAN ZWOLINSKI : Are there any other menbers of the
public that would |like to speak?

MR PIETRANGELO |'ve got a couple little things beyond
what Ral ph sai d.

CHAI RVAN ZWOLI NSKI: Pl ease - -

MR PIETRANGELO Until everybody's bl adder bursts, | can
get themin.

CHAI RVAN ZWOLINSKI : Pl ease identify yourself.

MR PIETRANGELQ Tony Pietrangel o from NEl .

These are in addition to what Ral ph said and what's in the
paper he just handed you. |I'mthe director of licensing at NEl and have
a lot of day-to-day interaction with our menbers dealing with |icensing
i ssues and subnmittals to the staff in terns of discretionary acts and
voluntary activities and such. Mke nentioned before, there's sone
rel uctance to apply the backfit appeal process and that |icensees nay be
apathetic about that. And | think that's right based on ny interactions
with our menbers also. But | think part of the reason though is that
there's a perception that went -- and | think this happens when a
backfit claimis made it tends to polarize the |icensee fromthe agency,
fromthe people you have to interact with. Typically what happens is

the lawers dig in on each side trying to make the case and | think it's
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an interaction that nost licensees really don't want to have with the
NRC. You want to maintain good relations with your project nmanager and
the ot her people you have to deal with in the agency. Just the backfit
claimin and of itself is not healthy to that relationship | ong termand
| think that's partially the reason for people not exercising the
processes as Mai ne Yankee has today and | comrend M ke and George for
doing this. | think they're trying to do it in a very constructive way
and not in a contentious way. And ny point is it doesn't have to be
contentious and | think the conduct of this hearing proves that out.

The second point | wanted to make is that there's been a
perception that the purpose of the backfit rule is to protect |icensees
fromthe staff running anmok. And | don't think that's in the statenent
of considerations that supported the promul gati on of the backfit rule.
And | think what it boils down to is that that rule is really there to
assure that resources, both agency and |icensee resources are applied
commensurate with the safety benefit.

I[t's not in anyone's interest for a licensee to go off and
have to spend a lot of resources and the agency to revi ew those actions
associated with that if it doesn't result in a conmensurate benefit with
safety. That's the purpose of the backfit rule and that is a public
heal th and safety issue. So this is not just an econom c issue for
decommi ssioning plants. And | would argue today that this is even a
bi gger issue for the operating plants today.

In Maine Yankee's case it's not a safety issue because there
is noreal risk significance in a decomm ssioned plant, in particular,
for the stage that they're at in their decomm ssioning. Wen the sane
t hi ng happens at an operating plant and | think as Mke said before, the
real issue here isn't Zirc fires, it's that a voluntary |icensee action

is being claimed that the reason that the backfit rule doesn't apply.
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But when an operating plant goes in and needs sone action fromthe NRC
it has to go through this kind of thing. It does have a greater inpact
on safety as well as costs. So | would argue, because of that, this is
a bigger issue for operating plants than it is for decommi ssi oni ng

pl ants.

Finally, this panel has an opportunity to make this a nore
nornal i zed process by your decision. And I'mglad it's being
transcribed and that's the reason we're here today is to, again, support
our nenbers, but also try to nake this generic point that this isn't
just about deconmm ssioned plants. This is about public health and
safety and if the proper application of this rule will support increased
public health and safety. And | would argue, even protect the NRC nore
than the licensee itself. And when clains are nmade about sone safety
concerns that really don't have risk significance, yet we go through
t hese exercises, that's not in the interest of public health and safety.
And when the NRC can denonstrate that the backfit criteria are not met
in a very transparent publicly observable way, that's to the agency's
credit. And those are the only points | wanted to nmake in addition to
what Ral ph sai d.

CHAl RVAN ZWOLI NSKI @ Any questi ons?

[ No response.]

MR PIETRANGELQ Thank you.

CHAl RVAN ZWOLI NSKI : Thank you very rmuch.

Are there any others?

[ No response.]

CHAl RVAN ZWOLINSKI: Vel |, | thank all of you for your

attendance and as | said in the opening remarks, this panel has been
RIIL charged to take all the facts as best we can corral themand growto

& under stand t hose, and nmake a recommrendati on to our office director.
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their tine.

['ll bring the nmeeting to a close and thank everyone for

[ Wher eupon,

at 3:25 p.m, the nmeeting was concl uded. ]
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